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G LBERT CI TY COURT
Cit. No. #01CR191M
Charge: 1. ASSAULT
2. CRIM NAL DAMAGE A CL2 M SDEMEANOR DOMESTI CE
VI OLENCE
DOB: 12/11/64
DOC. 12/ 23/00
This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and A.R S. Section
12- 124(A) .
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This matter has been under advi senent since its assignnent
on Decenber 5, 2001. This decision is nade within 30 days as
required by Rule 9.8, Mricopa County Superior Court Local Rules
of Practice. This Court has considered and reviewed the record
of the proceedings fromthe Glbert Cty Court, and the
Menor anda subm tted by counsel

The only issues raised by Appellant on appeal concern the
revocation of his probation. Appellant was previously convicted
of Assault, a class 1 m sdeneanor in violation of A R S. Section
13-1203(A) (1), and Crimnal Damage, a class 2 m sdeneanor in
violation of A RS. Section 13-1602. As puni shnent for these
of fenses Appellant was placed on probation for a period of 36
nmonths and ordered to serve 180 days in the Maricopa County
Jail, but this sentence was suspended pending conpletion of
pr obat i on. Wthin a nmonth of being placed on probation, a
Petition to Revoke Appellant’s Probation was filed July 12, 2001
with the Glbert Gty Court. This Petition to Revoke Probation
al l eged violation of condition #1 and condition #9 of probation.
The violation of condition #9 is the relevant one, because that
is the term of probation which the trial court found that the
Appel l ant had violated. Condition #9 alleged that Appellant had
violated his probation by “failure to not go on or near the
residence of the victim Rene Kleinsteuber, |ocated at 525 W
Candl ewood, Gl bert, Arizona, as alleged in Glbert Police
Departmental Report #01-6484.~

First, the Appellant clains that he was denied the right of
due process in the failure of the Petition to Revoke to
specifically allege, with regard to condition #9, the date the
al l eged violation had occurred. There is no question but that
the right of due process specifically applies to probation
revocation hearings.® Appellant points out that the allegation
regarding a violation of condition #1 of probation refers to a
specific date: July 4, 2001. Appel l ant contends that he
believed that date also applied to the violation of condtion #9.
However, Appellant’s position is not supported by the record as

1 McNutt v. Superior Court, 133 Ariz. 7, 648 P.2d 122 (1982).
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the Petition clearly does not include a date for the alleged
viol ation of condition #9 of probation.

This Court also notes that any technical defect in the
Petition to Revoke Probation in the failure to list a specific
date regarding the condition #9 violation could be cured by
anending the Petition to Revoke Probation. Rule 13.5(b),
Arizona Rules of Crimnal Procedure, permts anendnent of an
Information or Indictnent to conform to the evidence “in any
court proceeding”. The rule also provides that defects in a
charging docunent “and a Petition to Revoke Probation is a
chargi ng docunent” shall only be raised by pretrial notion.? The
alleged defect in the Petition to Revoke Probation was not
raised as a pretrial issue. It was probably not raised for the
reason that Appellant explains: Appellant assuned that the date
of the violation of condition #9 was the same as the violation
of condition #1. Nevert hel ess, at the beginning of probation
revocation proceeding the trial court clarified the date that
the State was all egi ng Appel | ant had viol ated condition #9:

the allegation, if I'’m m staken, based on M.
Onens’ argument, is that on the 18" right after
she - - after he was sentenced by this court,
Judge Lauren, and ordered not to return to that
resi dence, to the residence where Rene |ived,
and that's what the State is alleging he did. He
went back to the same residence. And he went back
numerous other times during that — - during June.?

Additionally, this Court notes Appellant failed to object
to the anmendment or clarification of the Petition to Revoke
Probation. Appellant contends on appeal that he was unprepared
to defend against the allegation that he conmtted a violation
on June 18, 2001; however, Appellant’s counsel never indicated
anything of that sort to the trial judge.

2 Rule 13.5(c), Arizona Rules of Criminal Procedure.
3 R T. of August 2, 2001 at page 43.
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Appel I ant al so contends that insufficient evidence was presented
t hat Rene Kl ei nsteuber resided at 525 W Candl ewood, G| bert,
Arizona as her residence at the tine of the alleged violation.
Additionally, Appellant clains that he did not knowi ngly violate
the conditions of his probation. These factual issues concern
the sufficiency of the evidence to warrant the finding that
Appel I ant had violated termand condition #9 of his probation.
When review ng the sufficiency of the evidence, an appellate
court nust not re-weigh the evidence to determne if it would
reach the sane conclusion as the original trier of fact.* Al
evidence will be viewed in a light nost favorable to sustaining
a conviction and all reasonable inferences will be resolved

agai nst the Defendant.® If conflicts in evidence exists, the
appel l ate court nust resolve such conflicts in favor of

sustai ning the verdict and agai nst the Defendant.® An appellate
court shall afford great weight to the trial court’s assessnent
of witnesses’ credibility and should not reverse the tria
court’s wei ghing of evidence absent clear error.’ When the
sufficiency of evidence to support a judgment is questioned on
appeal, an appellate court will exam ne the record only to

det ermi ne whet her substanti al evidence exists to support the
action of the lower court.® The Arizona Suprene Court has
explained in State v. Tison® that “substantial evidence” neans:

4 State v. Guerra, 161 Ariz. 289, 778 P.2d 1185 (1989); State v. M ncey, 141
Ariz. 425, 687 P.2d 1180, cert.denied, 469 U S. 1040, 105 S.Ct. 521, 83

L. Ed.2d 409 (1984); State v.Brown, 125 Ariz. 160, 608 P.2d 299 (1980); Hollis
v. Industrial Comm ssion, 94 Ariz. 113, 382 P.2d 226 (1963).

S State v. Guerra, supra; State v. Tison, 129 Ariz. 546, 633 P.2d 355 (1981),
cert.denied, 459 U. S. 882, 103 S.Ct. 180, 74 L.Ed.2d 147 (1982).

6 State v. Guerra, supra; State v. Grdler, 138 Ariz. 482, 675 P.2d 1301
(1983), cert.denied, 467 U S. 1244, 104 S.Ct. 3519, 82 L.Ed.2d 826 (1984).
“In re: Estate of Shumway, 197 Ariz. 57, 3 P.3'9 977, review granted in part,
opi nion vacated in part 9 P.3'% 1062; Ryder v. Leach, 3 Ariz. 129, 77P. 490
(1889).

8 Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); State v.
Guerra, supra; State ex rel. Herman v. Schaffer, 110 Ariz. 91, 515 P.2d 593
(1973).

% SUPRA.
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More than a scintilla and is such proof as a
reasonabl e m nd woul d enpl oy to support the concl usion

reached. It is of a character which would convince an
unprej udiced thinking mnd of the truth of the fact to
whi ch the evidence is directed. |f reasonable nmen my

fairly differ as to whether certain evidence
establishes a fact in issue, then such evidence nust
be consi dered as substantial .

This Court finds that the trial court’s determ nation was
not clearly erroneous and was supported by substantial evidence.

For all of the reasons di scussed above,

| T 1S ORDERED affirmng the trial court’s finding that
Appel I ant had violated the terms and conditions of probation and
t he sentence i nposed.

| T 1S FURTHER ORDERED remandi ng this matter back to the
G lbert City Court for further and future proceedings.

0 1d. At 553, 633 P.2d at 362.
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